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it was necessary to strike the hammer to cause a discharge. Fielding v. 
State, 135 Ala., 56. But it was held in the same State that where one 
carried concealed a pistol which had no mainspring or other necessary 
parts of a lock, and could be fired only by the use of a match or other 
such means, it was not indictable. Evins v. State, 46 Ala., 88. This doc- 
trine was rejected in Mississippi, and it was held that "an object, once a 
pistol, does not cease to be one by becoming temporarily inefficient." 
Mitchell v. State, 55 So., 354. Where one, for the owner, concealed a 
pistol while taking it to a shop to be repaired it was indictable, though it 
would not explode a cartridge. State v. Tapit, 52 W. V., 473 ; Crawford v. 
State, 94 Ga., 772. Where a statute makes it an offense to wear a pistol 
"concealed as a weapon" the offense is not committed except when the 
pistol is worn with intent to use it as a weapon and the presumption that 
it was to be so used is rebutted by proof that it was unloaded, or unfit for 
use. Carr v. State, 34 Ark., 448. Carrying a pistol with no cylinder is 
not an unlawful carrying of weapons. Cook v. State, 11 Tex. App., 19. 
But where the pistol was not proved to be so broken that it could not be 
fired, the fact that it was broken was held to be no defense in a prosecution 
for carrying weapons. State v. Smith, 96 S. W. (Tex.), 1086. It was 
held, however, in the same State, that where one's reason for having the 
pistol was that he intended to sell it, and, where he had removed the 
cylinder rod to render the pistol harmless, he could not be indicted, 
although it appeared that the pistol could, in fact, be made to shoot by 
placing the cylinder in position with the hands. White v. State, 66 S. W., 
773. The holding in the principal case does not seem to be in harmony 
with the spirit of the last case, but is in harmony with practically all the 
cases where analagous facts have been adjudicated. When it is remem- 
bered, however, that the purpose of the law against carrying concealed 
weapons is to prevent sudden shooting, it would seem that the holding in 
some of these extreme cases very justly deserves criticism. 



Witnesses — Privileged Communication — Waiver — Appeal — Subse- 
quent Trial— In re Whiting, 85 Atl. (Me.), 791.— An attorney in a Pro- 
bate Court testified to matters which could have been excluded on the 
ground that they were privileged. No objection was made. In a pro- 
ceeding in the Appellate Court the same evidence was excluded on the 
ground that it was privileged.— Held, that this exclusion was error, and 
that a right of privilege once waived cannot be asserted on a subsequent 
trial. 

An attorney cannot be required to state communications made to him 
by his client. Brown v. Butler, 71 Conn., 576. Such a privilege, being 
personal, can be waived by the client. Sleeper v. Abbott, 60 N. H., 
162; Blair v. Chicago & A. Ry. Co., 89 Mo., 383. But the waiver 
must be distinct and unconditional. Tate v. Tate's Ex'r., 75 Va., 522. 
Where a privileged communication is made jointly it cannot be waived 
except by all the parties. Chahoon v. Commonwealth, 21 Grat, (Va.), 822; 
Herman v. Schlesinger, 114 Wis., 382. A client waives his privilege by 
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testifying himself to the privileged communications. King v. Barrett, 11 
Ohio St., 261. He also waives it by examining his attorney as a witness. 
Stockwell v. Boyce, 53 Hun, (N. Y.), 630. Where a waiver is expressly 
made, it may be withdrawn any time before it is acted upon. Herpol- 
scheimer v. Citizens' Ins. Co., 113 N. W. (Neb.), 152. Where a waiver is 
made without advice of counsel it may be withdrawn. Ross v. Great 
Northern Ry. Co., 101 Minn., 122. Hence, where the client has consented 
that one of his attorneys may testify, an objection to the admission of the 
evidence by his other attorney withdraws the consent. Natlec Draft Horse 
Co: v. Marion Cripe & Co., 142 Ky., 810. An objection to testimony on 
the ground that it was privileged cannot be made for the first time on 
appeal. Groves v. Groves, 55 Hun, 612. Where a patient allowed his 
physician to testify it was held that he waived his privilege and could not 
recall it upon new trial or appeal. Marquard v. Brooklyn Heights R. Co., 
126 App. Div. (N. Y.), 272; Pittsburg C, C. & St. L. Ry. Co. v. O'Conner, 
85 N. E. (Ind.), 969; Elliott v. Kansas City, 198 Mo., 593. The same de- 
cision is reached where the plaintiff waives the privilege in an action in 
which he is non-suited and begins a new action on the same ground. 
Schlotterer v. Brooklyn & N. Y. Ferry Co., 85 N. Y. S., 847. In Massa- 
chusetts where a privilege was waived in a Probate Court it was held that 
it could not be exercised upon a trial on appeal. Green v. Crapo, 181 
Mass., 55. In Iowa, however, where the privilege was waived and a 
physician was allowed to testify, it was held that the evidence might be 
objected to on a subsequent trial on the ground of privilege. Burgess v. 
Sims Drug Co., 114 Iowa, 275. In Michigan, it was held that though the 
party has waived the privilege upon one trial, he may claim it upon a new 
trial of the same cause. Breisenmeister v. Supreme Lodge, K. P. of the 
World, 81 Mich., 525. The holding in the principal case is in harmony 
with the majority of cases where the point has been decided and represents 
the sounder view. 



